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LIMITATION BILL 2005 
LIMITATION LEGISLATION AMENDMENT AND REPEAL BILL 2005 

Second Reading - Cognate Debate 
Resumed from 12 October. 

HON GIZ WATSON (North Metropolitan) [4.01 pm]:  I wish to make some comments on these bills on 
behalf of the Greens (WA).  The purpose of the Limitation Bill is to update and modernise the Western 
Australian laws on time limits for commencing civil legal proceedings and arbitration.  The bill also seeks to 
repeal the current Limitations Act 1935, which uses archaic language and contains a number of obsolete or 
anomalous provisions.  The objective of the bill is to achieve a modern limitations regime that is fairer and more 
flexible than our current law and delivers a large measure of certainty.   

This bill has been a difficult one for me to consider, because this is a complex and very specialised area of law.  
When the bill was first introduced in 2004, we raised a number of concerns.  We were not arguing that there was 
no need to update the legislation.  In fact, we supported most of the initiatives in the bill.  However, some 
concerns had been raised with us about whether the bill would achieve the correct balance between the 
conflicting rights of, and opportunities for natural justice for, both plaintiffs and defendants in this area of 
litigation.  The argument had been put by certain organisations, in particular obstetricians, that the long 
limitation period that currently exists is making the cost of indemnity insurance prohibitive and is acting as a 
disincentive for not only practising obstetricians, but also doctors who wish to train in and specialise in that area 
of medicine.  

This bill has had a fairly lengthy progress through the Parliament.  In November 2004, in the previous 
Parliament, this bill was considered by the house and referred to the Standing Committee on Legislation for 
inquiry and report.  However, that inquiry did not progress, because the day before the committee was due to 
hear its first witnesses the Parliament was prorogued because an election had been called.  Therefore, when the 
Parliament resumed this session, I assumed this would be one of the priority bills that the government would 
want to pursue.  I made that assumption largely because a lot of the pressure that is being applied is coming from 
the Australian Medical Association, as I understand it - I have certainly read its correspondence - which is 
adamant that this legislation needs to be passed as a matter of urgency.   

Even though the 2005 bill is, in essence, very similar to the 2004 bill, the house has again gone through the 
process of referring the bill to the Standing Committee on Legislation for inquiry and report.  The Greens 
supported that referral, because this is a complex area of law, and significant submissions had been made by 
various organisations about the impact of these changes, so we believed that would play an important part in the 
proper scrutiny of the bill.  However, we were told very clearly that, because the bill was urgent, the committee 
would be required to report in a very short time frame.  Therefore, in my view, report No 1 of the Standing 
Committee on Legislation of September 2000 does not make any great contribution to the debate, because 
although the report raises a number of issues and refers to the various submissions, it then says, by way of 
conclusion on the particular issues that are raised, either that there was not sufficient time to pursue that area of 
concern, or it is a matter of policy and the committee is not able to comment on it.  Therefore, as a member of 
that committee, I must apologise to anyone who hopes to gain some insight from that report, because I do not 
believe it adds a lot to this debate.  That is a shame and it does no credit to the committee process when 
committees are expressly given an unrealistic time frame in which to report.  That does not help the committee 
staff who try to do a good job of scrutinising potential legislation and throwing additional light on the impact it 
could have.  The committee reported within the required time frame but the house has not prioritised this bill.  
That process has led me to hold a fairly jaundiced view about the future demands for ridiculously short reporting 
periods.  I encourage members to argue against setting unrealistic reporting times for committees in the future. 

I will now move to the bill and some of the concerns that have been raised with the Greens.  The concerns have 
arisen from a number of sources, including the Law Society, the Australian Lawyers Alliance, the Health 
Consumers’ Council of Western Australia and the law firm Slater and Gordon.  They have all provided me with 
information about their concerns regarding certain aspects of the bill.  The Health Consumers’ Council 
commented on the limitation periods proposed in the bill when it was in its earlier stages.  In a submission on 
tort law reform that it made in March 2003, which still remains relevant to the bill, it said - 

The Health Consumers’ Council shares the view of the Australian Consumers Association and strongly 
disagrees with the recommendation of Mr Justice Ipp’s report, that actions should be required to 
commence within three years of discoverability. 

We believe that this period is unreasonably short and seriously disadvantages consumers.  The Health 
Consumers’ Council has contact with many consumers engaged in litigation against medical 
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practitioners who cite appalling communication skills, lack of open disclosure and physical damage 
with consequences that have to be lived with everyday, as the reasons for deciding to litigate. 

Many of these consumers report considerable frustration in the delay in settling their matters or the 
delay in getting the issue into court.  Consumers express the view that there is a conspiracy by the 
professional classes to delay and deliberate on matters that could be resolved in half the time.  This is a 
reported view, but one that many consumers share. 

However, should the WA government consider reducing the Statute of Limitations for personal injury 
to three years, Health Consumers’ Council supports the view of the AHMAC Legal Process Reform 
Group to  

 (a) Require commencement of an action within three years from the date when the cause 
of action accrues in the case of adults; 

 (b) require commencement of an action within five years from the date when the cause of 
action accrues, in the case of a minor, or a person who is incompetent to bring legal 
action on their own behalf; 

 (c) permit extension of the period by a court where it is just and reasonable having regard 
to  

   (i) the length and reason for the delay; 

   (ii) the fact that the plaintiff was a minor or a person under a disability; 

   (iii) the extent to which the defendant took steps to make available to 
the Plaintiff the means of ascertaining facts which are or might be 
relevant to the cause of action; 

   (iv) the extent to which the complainant acted promptly/reasonably once 
informed of the relevant facts; 

   (v) the steps taken by the complainant (if any) to obtain necessary 
medical or legal advice. 

Currently the bill’s approach is too limited in providing a court the power to extend periods of limitation.  It 
should contain broader grounds upon which a plaintiff can either claim an extension or seek to have an extension 
of time in which to bring a case.  Another organisation that has raised some concerns with the Greens is the 
Australian Lawyers Alliance, and I will speak about some of the issues it raised with us. 

Debate interrupted, pursuant to sessional orders. 

Sitting suspended from 4.15 to 4.30 pm 
 


